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§ 2570.32 Persons who may apply for 
exemptions. 

(a) The Department will initiate ex-
emption proceedings upon the applica-
tion of: 

(1) Any party in interest to a plan 
who is or may be a party to the exemp-
tion transaction; 

(2) Any plan which is a party to the 
exemption transaction; or 

(3) In the case of an application for 
an exemption covering a class of par-
ties in interest or a class of trans-
actions, in addition to any person de-
scribed in paragraphs (a)(1) and (2) of 
this section, an association or organi-
zation representing parties in interest 
who may be parties to the exemption 
transaction. 

(b) An application by or for a person 
described in paragraph (a) of this sec-
tion, may be submitted by the appli-
cant or by an authorized representa-
tive. An application submitted by a 
representative of the applicant must 
include proof of authority in the form 
of: 

(1) A power of attorney; or 
(2) A written certification from the 

applicant that the representative is au-
thorized to file the application. 

(c) If the authorized representative of 
an applicant submits an application for 
an exemption to the Department to-
gether with proof of authority to file 
the application as required by para-
graph (b) of this section, the Depart-
ment will direct all correspondence and 
inquiries concerning the application to 
the representative unless requested to 
do otherwise by the applicant. 

§ 2570.33 Applications the Department 
will not ordinarily consider. 

(a) The Department ordinarily will 
not consider: 

(1) An application that fails to in-
clude all the information required by 
§§ 2570.34 and 2570.35 of this subpart or 
otherwise fails to conform to the re-
quirements of these procedures; or 

(2) An application involving a trans-
action or transactions which are the 
subject of an investigation for possible 
violations of part 1 or 4 of subtitle B of 
Title I of ERISA or section 8477 or 8478 
of FERSA or an application involving a 
party in interest who is the subject of 
such an investigation or who is a de-

fendant in an action by the Depart-
ment or the Internal Revenue Service 
to enforce the above-mentioned provi-
sions of ERISA or FERSA. 

(b) An application for an individual 
exemption relating to a specific trans-
action or transactions ordinarily will 
not be considered if the Department 
has under consideration a class exemp-
tion relating to the same type of trans-
action or transactions. Notwith-
standing the foregoing, the Depart-
ment may consider such an application 
if the issuance of the final class exemp-
tion may not be imminent, and the De-
partment determines that time con-
straints necessitate consideration of 
the transaction on an individual basis. 

(c) The administrative record of an 
exemption application includes the ini-
tial exemption application and any 
supporting information provided by the 
applicant (as well as any comments 
and testimony received by the Depart-
ment in connection with an applica-
tion). If an applicant designates as con-
fidential any information required by 
these regulations or requested by the 
Department, the Department will de-
termine whether the information is 
material to the exemption determina-
tion. If it determines the information 
to be material, the Department will 
not process the application unless the 
applicant withdraws the claim of con-
fidentiality. 

(d) If for any reason the Department 
decides not to consider an exemption 
application, it will inform the appli-
cant in writing of that decision and of 
the reasons therefore. 

§ 2570.34 Information to be included in 
every exemption application. 

(a) All applications for exemptions 
must contain the following informa-
tion: 

(1) The name(s) of the applicant(s); 
(2) A detailed description of the ex-

emption transaction including identi-
fication of all the parties in interest in-
volved, a description of any larger inte-
grated transaction of which the exemp-
tion transaction is a part, and a chro-
nology of the events leading up to the 
transaction; 

VerDate Mar<15>2010 12:06 Sep 11, 2013 Jkt 229120 PO 00000 Frm 00694 Fmt 8010 Sfmt 8010 Y:\SGML\229120.XXX 229120eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



685 

Employee Benefits Security Admin., Labor § 2570.34 

(3) The identity of any representa-
tives for the affected plan(s) and par-
ties in interest and what individuals or 
entities they represent; 

(4) The reasons a plan would have for 
entering into the exemption trans-
action; 

(5) The prohibited transaction provi-
sions from which exemptive relief is re-
quested and the reason why the trans-
action would violate each such provi-
sion; 

(6) Whether the exemption trans-
action is customary for the industry or 
class involved; 

(7) Whether the exemption trans-
action is or has been the subject of an 
investigation or enforcement action by 
the Department or by the Internal Rev-
enue Service; and 

(8) The hardship or economic loss, if 
any, which would result to the person 
or persons on behalf of whom the ex-
emption is sought, to affected plans, 
and to their participants and bene-
ficiaries from denial of the exemption. 

(b) All applications for exemption 
must also contain the following: 

(1) A statement explaining why the 
requested exemption would be— 

(i) Administratively feasible; 
(ii) In the interests of affected plans 

and their participants and bene-
ficiaries; and 

(iii) Protective of the rights of par-
ticipants and beneficiaries of affected 
plans. 

(2) With respect to the notification of 
interested persons required by § 2570.43: 

(i) A description of the interested 
persons to whom the applicant intends 
to provide notice; 

(ii) The manner in which the appli-
cant will provide such notice; and 

(iii) An estimate of the time the ap-
plicant will need to furnish notice to 
all interested persons following publi-
cation of a notice of the proposed ex-
emption in the FEDERAL REGISTER. 

(3) If an advisory opinion has been re-
quested by any party to the exemption 
transaction from the Department with 
respect to any issue relating to the ex-
emption transaction— 

(i) A copy of the letter concluding 
the Department’s action on the advi-
sory opinion request; or 

(ii) If the Department has not yet 
concluded its action on the request: 

(A) A copy of the request or the date 
on which it was submitted together 
with the Department’s correspondence 
control number as indicated in the ac-
knowledgment letter; and 

(B) An explanation of the effect of 
the issuance of an advisory opinion 
upon the exemption transaction. 

(4) If the application is to be signed 
by anyone other than an individual 
party in interest seeking exemptive re-
lief on his or her own behalf, a state-
ment which— 

(i) Identifies the individual signing 
the application and his or her position 
or title; and 

(ii) Explains briefly the basis of his 
or her familiarity with the matters dis-
cussed in the application. 

(5)(i) A declaration in the following 
form: 

Under penalty of perjury, I declare that I 
am familiar with the matters discussed in 
this application and, to the best of my 
knowledge and belief, the representations 
made in this application are true and cor-
rect. 

(ii) This declaration must be dated 
and signed by: 

(A) The applicant, in its individual 
capacity, in the case of an individual 
party in interest seeking exemptive re-
lief on his or her own behalf; 

(B) A corporate officer or partner 
where the applicant is a corporation or 
partnership; 

(C) A designated officer or official 
where the applicant is an association, 
organization or other unincorporated 
enterprise; or 

(D) The plan fiduciary that has the 
authority, responsibility, and control 
with respect to the exemption trans-
action where the applicant is a plan. 

(c) Specialized statements, as appli-
cable, from a qualified independent ap-
praiser acting solely on behalf of the 
plan, such as appraisal reports or anal-
yses of market conditions, submitted 
to support an application for exemp-
tion must be accompanied by a state-
ment of consent from such appraiser 
acknowledging that the statement is 
being submitted to the Department as 
part of an application for exemption. 
Such statements must also contain the 
following written information: 

(1) A copy of the qualified inde-
pendent appraiser’s engagement letter 
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with the plan describing the specific 
duties the appraiser shall undertake; 

(2) A summary of the qualified inde-
pendent appraiser’s qualifications to 
serve in such capacity; 

(3) A detailed description of any rela-
tionship that the qualified independent 
appraiser has had or may have with 
any party in interest engaging in the 
transaction with the plan, or its affili-
ates, that may influence the appraiser; 

(4) A written appraisal report pre-
pared by the qualified independent ap-
praiser, acting solely on behalf of the 
plan, rather than, for example, on be-
half of the plan sponsor, which satisfies 
the following requirements: 

(i) The report must describe the 
method(s) used in determining the fair 
market value of the subject asset(s) 
and an explanation of why such method 
best reflects the fair market value of 
the asset(s); 

(ii) The report must take into ac-
count any special benefit that the 
party in interest or its affiliate(s) may 
derive from control of the asset(s), 
such as from owning an adjacent parcel 
of real property or gaining voting con-
trol over a company; and 

(iii) The report must be current and 
not more than one year old from the 
date of the transaction, and there must 
be a written update by the qualified 
independent appraiser affirming the ac-
curacy of the appraisal as of the date of 
the transaction. If the appraisal report 
is a year old or more, a new appraisal 
shall be submitted to the Department 
by the applicant. 

(5) If the subject of the appraisal re-
port is real property, the qualified 
independent appraiser shall submit a 
written representation that he or she is 
a member of a professional organiza-
tion of appraisers that can sanction its 
members for misconduct; 

(6) If the subject of the appraisal re-
port is an asset other than real prop-
erty, the qualified independent ap-
praiser shall submit a written rep-
resentation describing the appraiser’s 
prior experience in valuing assets of 
the same type; and 

(7) The qualified independent ap-
praiser shall submit a written rep-
resentation disclosing the percentage 
of its current revenue that is derived 
from any party in interest involved in 

the transaction or its affiliates; in gen-
eral, such percentage shall be com-
puted by comparing, in fractional form: 

(i) The amount of the appraiser’s pro-
jected revenues from the current fed-
eral income tax year (including 
amounts received from preparing the 
appraisal report) that will be derived 
from the party in interest or its affili-
ates (expressed as a numerator); and 

(ii) The appraiser’s revenues from all 
sources for the prior federal income tax 
year (expressed as a denominator). 

(d) For those exemption transactions 
requiring the retention of a qualified 
independent fiduciary to represent the 
interests of the plan, a statement must 
be submitted by such fiduciary that 
contains the following written infor-
mation: 

(1) A signed and dated declaration 
under penalty of perjury that, to the 
best of the qualified independent fidu-
ciary’s knowledge and belief, all of the 
representations made in such state-
ment are true and correct; 

(2) A copy of the qualified inde-
pendent fiduciary’s engagement letter 
with the plan describing the fiduciary’s 
specific duties; 

(3) An explanation for the conclusion 
that the fiduciary is a qualified inde-
pendent fiduciary, which also must in-
clude a summary of that person’s 
qualifications to serve in such capac-
ity, as well as a description of any 
prior experience by that person or 
other demonstrated characteristics of 
the fiduciary (such as special areas of 
expertise) that render that person or 
entity suitable to perform its duties on 
behalf of the plan with respect to the 
exemption transaction; 

(4) A detailed description of any rela-
tionship that the qualified independent 
fiduciary has had or may have with the 
party in interest engaging in the trans-
action with the plan or its affiliates; 

(5) An acknowledgement by the 
qualified independent fiduciary that it 
understands its duties and responsibil-
ities under ERISA in acting as a fidu-
ciary on behalf of the plan rather than, 
for example, acting on behalf of the 
plan sponsor; 
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(6) The qualified independent fidu-
ciary’s opinion on whether the pro-
posed transaction would be in the in-
terests of the plan and of its partici-
pants and beneficiaries, and protective 
of the rights of participants and bene-
ficiaries of such plan, along with a 
statement of the reasons on which the 
opinion is based; 

(7) Where the proposed transaction is 
continuing in nature, a declaration by 
the qualified independent fiduciary 
that it is authorized to take all appro-
priate actions to safeguard the inter-
ests of the plan, and shall, during the 
pendency of the transaction: 

(i) Monitor the transaction on behalf 
of the plan on a continuing basis; 

(ii) Ensure that the transaction re-
mains in the interests of the plan and, 
if not, take any appropriate actions 
available under the particular cir-
cumstances; and 

(iii) Enforce compliance with all con-
ditions and obligations imposed on any 
party dealing with the plan with re-
spect to the transaction; and 

(8) The qualified independent fidu-
ciary shall submit a written represen-
tation disclosing the percentage of 
such fiduciary’s current revenue that is 
derived from any party in interest in-
volved in the transaction or its affili-
ates; in general, such percentage shall 
be computed by comparing, in frac-
tional form: 

(i) The amount of the fiduciary’s pro-
jected revenues from the current fed-
eral income tax year that will be de-
rived from the party in interest or its 
affiliates (expressed as a numerator); 
and 

(ii) The fiduciary’s revenues from all 
sources (excluding fixed, non-discre-
tionary retirement income) for the 
prior federal income tax year (ex-
pressed as a denominator). 

(e) Specialized statements, as appli-
cable, from other third-party experts, 
including but not limited to econo-
mists or market specialists, submitted 
on behalf of the plan to support an ap-
plication for exemption must be ac-
companied by a statement of consent 
from such expert acknowledging that 
the statement prepared on behalf of the 
plan is being submitted to the Depart-
ment as part of an application for ex-
emption. Such statements must also 

contain the following written informa-
tion: 

(1) A copy of the expert’s engagement 
letter with the plan describing the spe-
cific duties the expert will undertake; 

(2) A summary of the expert’s quali-
fications to serve in such capacity; and 

(3) A detailed description of any rela-
tionship that the expert has had or 
may have with any party in interest 
engaging in the transaction with the 
plan, or its affiliates, that may influ-
ence the actions of the expert. 

(f) An application for exemption may 
also include a draft of the requested ex-
emption which describes the trans-
action and parties in interest for which 
exemptive relief is sought and the spe-
cific conditions under which the ex-
emption would apply. 

§ 2570.35 Information to be included in 
applications for individual exemp-
tions only. 

(a) Except as provided in paragraph 
(c) of this section, every application for 
an individual exemption must include, 
in addition to the information specified 
in § 2570.34 of this subpart, the fol-
lowing information: 

(1) The name, address, telephone 
number, and type of plan or plans to 
which the requested exemption applies; 

(2) The Employer Identification 
Number (EIN) and the plan number 
(PN) used by such plan or plans in all 
reporting and disclosure required by 
the Department; 

(3) Whether any plan or trust affected 
by the requested exemption has ever 
been found by the Department, the In-
ternal Revenue Service, or by a court 
to have violated the exclusive benefit 
rule of section 401(a) of the Code, sec-
tion 4975(c)(1) of the Code, section 406 
or 407(a) of ERISA, or 5 U.S.C. 
8477(c)(3), including a description of the 
circumstances surrounding such viola-
tion; 

(4) Whether any relief under section 
408(a) of ERISA, section 4975(c)(2) of 
the Code, or 5 U.S.C. 8477(c)(3) has been 
requested by, or provided to, the appli-
cant or any of the parties on behalf of 
whom the exemption is sought and, if 
so, the exemption application number 
or the prohibited transaction exemp-
tion number; 
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